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JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Docket SE-16324
V.

CASEY M FRASER

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent appeals fromthe oral initial decision of
Adm ni strative Law Judge WIlliam A Pope, |1, issued on Cctober
10, 2001, follow ng an evidentiary hearing.EI By that deci sion,
the law judge affirned the Adm nistrator’s finding that
respondent violated sections 121.563 and 121.628(a)(5) of the
Federal Aviation Regulations (“FARs”), and upheld the 15-day

suspensi on sought by the Adm nistrator of respondent’s airline

! The initial decision, an excerpt fromthe transcript, is
attached.
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transport pilot (“ATP") certificate.EI

The Adm nistrator’s allegations stemfroman in-flight
observation conducted by FAA Inspector Mchael Giffiths aboard
DHL Flight 108, a Boeing 727 operating fromLos Angeles to
Phoeni x. Respondent was the pilot-in-command of Flight 108.
Sonetinme after pushback, but prior to takeoff, Inspector
Giffiths reported to the crew that he could not hear ATC
transm ssions over his headset. The Flight Engineer, WIIliam
Wl er, according to Wler’s uncontradicted testinony, handed
| nspector Giffiths, who had been using his personal headset,

anot her headset already aboard the aircraft. Inspector Giffiths

> FAR sections 121.563 and 121.628, 14 C.F.R Part 121, provide,
in relevant part, as follows:

8§ 121.563 Reporting nmechanical irregularities.

The pilot in command shall ensure that all nechanica
irregularities occurring during flight tinme are entered
in the maintenance | og of the airplane at the end of
that flight time. Before each flight the pilot in
command shall ascertain the status of each irregularity
entered in the log at the end of the preceding flight.

8§ 121.628 Inoperable instrunents and equi pnment.

(a) No person may take off an airplane with inoperable
instrunments or equipnment installed unless the foll ow ng
conditions are net:

* * * * *
(5) The airplane is operated under all applicable
conditions and limtations contained in the M ninmm

Equi prent List and the operations specifications
aut hori zing use of the M ni num Equi pnent Li st.

* * * * *
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again reported that he was not able to receive any audi o signal.
Respondent, with Inspector Giffiths's and the crew s
concurrence, activated the cockpit speaker and said they would
deal with the problemlater.EI After arrival in Phoenix, where
Flight 108 had a 30-m nute stop-over before continuing to
G ncinnati, Inspector Giffiths, who had conpleted his duties,
left the aircraft. During the stop in Phoenix, according to
respondent and Flight Engineer Wler, Wler, at respondent’s
di rection, checked the observer’s audi o panel, and, contrary to
| nspector Giffiths's reports, found it to be functioning
properly.EI Unable to find a problem respondent did not nmake an
entry about the observer’s panel in the aircraft’s maintenance
Iogbook.EI

According to the unrebutted testinony of Wler, it is

standard practice, in light of the short turn-around tines

% According to Flight Engineer Wler’'s testinony, which was
corroborated by respondent and, sonewhat, by Inspector Giffiths,
respondent pre-enpted Wler’s initial thoughts of trying to fix
the problem because, as Wl er explained, “there’s not really
time to be troubl eshooting” during the very short taxi to the
runway.

“Wler, in fact, testified that he listened to an entire ATIS
broadcast over the observer’s audi o panel w thout any problem

® Respondent and Wler testified that it was conmon to have
junpseat riders who were not famliar wth the operation of the
observer’s audio panel. In respondent’s words, “l had no idea
what the problemwas, the operator or the headset.” Wler
simlarly testified regarding the crew s check of the observer’s
audi o in Phoenix: “It worked. The only indication we had that
it had a problemwas |Inspector Giffiths. And with no disrespect
to him we have a lot of junpseaters get on board that want to
l[isten in, and don’t properly operate the audio panel.”
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avai lable at G ncinnati, for DHL crews to radi o ahead any
di screpancies. Wen, in accordance with this practice, Wler
gqueried the other crewif they had any discrepancies to report,
respondent asked Wl er to check the observer’s audi o panel again.
Respondent expl ai ned that although they had checked the
observer’s audi o panel in Phoenix and found it to be functioning
properly, “[t]here was a crew change in Ci ncinnati [and] |
t hought it would be prudent to have ny second officer check it
one nore tinme.” This time, Wler found that the audi o panel
functioned properly only intermttently. Accordingly, upon
arrival in Cncinnati, respondent nade an entry about the
di screpancy in the aircraft’s mai ntenance Iogbook.EI

The gravanen of the Adm nistrator’s conplaint is that
respondent shoul d have made the | ogbook entry regarding the
observer’s audi o probl ens before departing Phoeni x. She argues
that, given Inspector Giffiths's report to the crew that he was
havi ng probl ens receiving audio via the first observer’s station,
their subsequent inability to find a problemw th the audi o panel
meant that, at best, the audio panel was functioning only
intermttently. The |law judge agreed and affirned the
Adm ni strator’s charges, concluding that the report of

difficulties with the observer’'s audio “was made in the

® The | ogbook entry stated: “Unable to receive any transnission
fromeither radio when using first observer’s headset jack.
(Several headsets tried.)” DHL nechanics repaired the

di screpancy by replacing a faulty wire found in the headset plug
associated wth the observer’s audi o panel.
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performance of the Inspector’s official duties, and therefore
could not just be ignored by respondent.” After careful review
of the entire record, we disagree with the | aw judge’s concl usion
t hat the preponderance of the reliable and probative evidence
supports the Adm nistrator’s charges.

Contrary to the | aw judge’s assertions, we do not think the
record supports the notion that respondent “ignored” |nspector
Giffiths’s report of problems with audio reception fromthe
observer’s seat. Respondent clearly has an obligation to nmake
cogent entries in the aircraft mai ntenance | ogbook, and,
obviously, it is necessary to examne the nature of a reported
problemin order to effectively describe it in the | ogbook entry.
Respondent’ s decision not to nake an entry after a qualified
menber of his crew reported, contrary to reports from an
| nspector whose aircraft-specific qualifications were unknown,
that the observer’s seat audi o panel was functioning normally

was, under the circunstances, reasonable.IZI Conpare Adm ni strator

v. Schoppaul, 7 NTSB 1195, 1197-1198 (1991) (where we upheld a

FAR section 121.563 charge for failing to |l og as a di screpancy
abnormal “nmeshing” or “ratcheting” sounds that both pilots of a
DC-8 aircraft had firsthand know edge of and which clearly had
the potential to negatively affect safety of flight, stating

“[i]f respondent had even a ‘small worry’ [internal citations

" Even the Adninistrator’s expert witness testified that even “if
t he audi o panel were inoperative, the safety of the operation of
the aircraft would be in no way threatened.”
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omtted] about the sound and feel in the control colum, he
shoul d not have usurped the duties of [the operator’s]

mai nt enance personnel by depriving them of the opportunity to
determ ne whether or not the problemwas in fact

i nconsequential”). Respondent, and his crew, testified that,
after Wl er discovered the observer’s audi o panel was functioning
properly in Phoenix, they believed the problens reported by

| nspector Giffith were likely the result of his unfamliarity
with the panel. 1In short, we think the preponderance of the

evi dence supports respondent’s testinony that the crew made a
good faith determnation in Phoeni x that no di screpancy exi sted,
and, therefore, we reverse the | aw judge’s deci sion and di sm ss

the Adm nistrator’s Order of Suspension.EI

8 The law judge did not make a credibility deternination against
respondent’s testinony that he believed the observer’s audi o was
functioning properly before departing Phoenix. See
Adm nistrator v. Smith, 5 NISB 1560, 1563 (1986) (the Board
defers to credibility assessnents of its |aw judges unl ess
clearly erroneous). Mreover, we think Flight Engineer Wler’'s
testi nony about why the crew again checked the observer’s audio
whi |l e airborne and i nbound to Cincinnati, as well as respondent’s
testinony, indicates a responsible approach to an unspecified and
unverified report of problens wth the panel. W do not agree
with the | aw judge s observation that “[i]t is not consistent
with [respondent’s] actions that he did not have the snall est
worry that the Inspector was right ...because otherw se he woul d
not have had the second officer check the observer’s audi o panel
yet again before the aircraft landed in [Cncinnati].” |ndeed,
the unrebutted testinony indicates that there was no | ogistical
or other incentive for respondent to delay the all eged
di screpancy until Flight 108 arrived in Cncinnati. DHL had
qual i fied nmechanics in Phoenix that could have repaired or
readi ly placarded the observer’s audi o panel as inoperative under
the aircraft’s m ni num equi pnent |ist before departing Phoenix if
the crew felt there was a problem and | ogged the di screpancy. W
t hi nk that doubl e-checking the unit’s operation, out of deference
to the inspector’s report, reflects a responsible followup to
(continued.))




ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is granted;

2. The |l aw judge’ s initial decision upholding the
Adm ni strator’s Order of Suspension is reversed; and

3. The Adm nistrator’s Order of Suspension is reversed.
BLAKEY, Chairnman, CARMODY, Vice Chairman, and HAMVERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.

(continued..)

unverified reports of a non-safety-related and unconfirmnmed
pr obl em
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